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Is this legal advice?

I am not a lawyer, and this is not legal advice. There are two reasons this is

important to keep in mind. One, while I will always try to provide you with

unbiased and accurate advice, I am not trained to be able to do so at the

same level of reliability as a lawyer. Two, when you hire a lawyer, they will learn

everything they need to know about your particular situation to make a

recommendation tailored directly to your needs. No written guide can do

that, therefore no written advice can apply to every situation. Lawyers also

specialize in particular areas of law and jurisdictions that may be especially

relevant to your issues.
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The benefits of incorporating
your Decentralized
Autonomous Organization
(DAO)1 or Web3 Project

There are three reasons to consider incorporating your organization, i.e.,
creating a legal entity for it:

Limited Liability

Corporate Personhood

Tax Optimization

1 What is a DAO, you might ask? While there is no official or legal definition, we believe a DAO is
an organization that uses a blockchain rather than written documents to perform some
elements of governance and to track membership.
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Limited Liability

When a group of people works towards
a common goal, they are considered a
General Partnership by the law unless
they have formed a legal entity. Every
DAO or Web3 project will likely be
considered a General Partnership
unless it creates a legal entity. A
significant implication of this
classification is that, in a General
Partnership, all the groupmembers are
held jointly and severally liable for the
organization's actions. That means that
if one of the organization’s members
does something that leads to it being
sued, all the members of that
organization can be held liable for any
charges resulting from the suit. This
situation is called Unlimited Liability,
and a good example is the bZx case.

Creating a legal entity institutes a
Corporate Veil that protects its
members from Unlimited Liability, thus
giving us the term Limited Liability.

When considering whether you want
Limited Liability for your DAO or Web3
project, there are two questions to
consider. One, are the organization and
its members doing things that
potentially create liability? For example,
are you doing business that might lead
to disputes, developing a product that
could cause harm if it fails, or handling
large sums of money? If so, then you
are at risk of creating liabilities. Two, do

you want wealthy people, companies,
or investors to be able to join your
organization? Any person with a
meaningful amount of assets will not
want to join an organization that
doesn’t have Limited Liability. In some
situations, you may have only members
who have nothing to lose, so Limited
Liability may feel less critical. For most
situations, though, you’ll want to have
Limited Liability so that your DAO or
Web3 project can attract a wide array of
investors, contributors, etc., while
protecting all of them.

Corporate Personhood

Corporate Personhood allows your
organization to act as a person in the
eyes of the law. In particular, it is the
ability of your organization to enter into
agreements with other parties. This
ability is essential for Web3
organizations, as it allows them to
interact with TradFi, Web2, etc., where
Web3 is not natively supported.
Furthermore, it allows you to sign a
written contract or wire fiat money.

These capabilities will generally
require Corporate Personhood:

· Opening a bank account
· Opening an exchange account
· Buying and owning equity or other
financial assets
· Buying and owning real estate
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· Hiring contractors
· Hiring employees
· Signing agreements, for example, to
sponsor an event
· Buying and owning intellectual
property
· Suing others (for example, to protect
intellectual property)

While, technically, people and
companies are allowed to do business
with you without you having Corporate
Personhood, if any meaningful amount
of money or value is involved, they will
not. A legal entity gives you the
necessary Corporate Personhood.

Tax Optimization

When a group of people engages in a
common enterprise without a legal
entity, and that enterprise generates
net earnings (income), those people
will have to pay taxes on those
earnings. For example, suppose ten
people have equal ownership over a
common enterprise (a General
Partnership, as discussed above), and
the business brought in $1Mmore than
it spent last year. In that case, each
person will be liable for income taxes
on $100,000 income. This phenomenon
is sometimes referred to as a having
pass-through entity.

A Tax Entity makes tax liabilities fall to
the organization rather than the
individuals involved. This type of entity
is sometimes referred to as a
tax-opaque entity. Creating the right
kind of legal entity for this purpose is a
straightforward way to create a tax
entity. Keep in mind that, in some
cases, creating a legal entity is not all
that’s needed for the organization to
pay its own taxes; you might also have
to make certain elections, for example
to the IRS. The Marshall Islands
non-profit DAO LLC and Swiss, BVI, and
Cayman Foundations are non-profit
entities with no economic owners, so
there are no tax liabilities for the
organization and no taxes for the
individual members.

Making the decision

Before deciding to incorporate your
DAO or Web3 project, you should
weigh the various' costs, risks, and
benefits as part of your legal entity
analysis. If you can afford to create a
legal entity, and you can benefit from
Limited Liability, Corporate
Personhood, or having a Tax Entity,
then go for it!
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How should you incorporate
your DAO or Web3 Project?

You must make three decisions once you choose to incorporate
your organization. One, what jurisdiction will you choose? Two,
what legal entity type will you choose? Three, whomwill you hire to
create the legal entity for you?

1 What jurisdiction will you choose?

2 What legal entity type will you choose?

3 Who will you hire to create the legal

entity for you?

Keep in mind that some legal entity types (e.g., Corporation or LLC) are
available only in certain areas, and the same entity type can differ in its
characteristics depending on its jurisdiction. As a result, your decision about
what kind of legal entity to create and where to create it are interconnected
decisions. That said, it’s helpful to start by considering what geographic
jurisdictions are on the table for you.
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In what geographic
jurisdiction should I
incorporate my DAO or Web3
project?

There are two initial considerations for
most organizations to consider first:

1. Whether to incorporate in the United
States or the founders’ home country,
and if not,
2. Which exact offshore jurisdiction to
select?

Whether to incorporate in the
United States (or the founders’ home
country)

Many DAOs andWeb3 projects choose
to incorporate outside of the United
States to reduce the Legal Nexus
created in the United States for their
organization and its members, which
means making it harder for US courts
to have jurisdiction over you. For
example, in terms of the organization
itself, you may wish to minimize the
likelihood of your entity having to
follow future US regulations, such as
the bill proposed by Senators Lummis
and Gillibrand. In terms of members,
many people outside the United States
prefer not to own or be a member of a
legal entity based in the United States.
One of the common reasons is to avoid
filing documents with the IRS. Using
the United States as your corporate
jurisdiction could discourage people

worldwide from wanting to join your
DAO or Web3 project.

If these issues do not concern your
organization, then the US could be a
good option, partly because it tends to
be less expensive than non-US options.
The US route is a common and perfect
choice for DAOs or Web3 projects
whose members and business
activities will be entirely in the United
States.

The same goes for many countries that
founders often call home.

Picking your state in the US

In the United States, corporate
formation and corporate law are left to
the states, so there is no Federal
incorporation option. For DAOs or
Web3 projects, Wyoming and
Tennessee are popular options for
incorporation. Wyoming was the first
US state to pass DAO-specific
legislation, creating an LLC similar to
the Marshall Islands DAO LLC.
Tennessee followed suit with a similar
law. DAOs have also used cooperatives
in Colorado & Vermont, while others
use traditional or Series LLCs in
Delaware, for example, with OtoCo.

Picking your offshore jurisdiction

Outside the US, only two countries
have created legal entities that
explicitly allow a DAO to use the
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blockchain for governance and
membership tracking: the Marshall
Islands and Panama. The problem with
Panama is that it is on United Nations
blacklists. As a result, entities created
there may be unable to do business
with organizations worldwide andmay
discourage people from becoming
members.

The Marshall Islands is home to about
50 global public companies traded on
the NYSE and NASDAQ and countless
other companies that do business
worldwide. In addition, the Marshall
Islands has a special relationship with
the United States, making it a
well-respected member of the global
economy while still retaining its
sovereignty so that United States laws
and regulations do not apply to entities
domiciled there.

Every other legal entity around the
world forces DAOs to make some
compromises. For example, most legal
entities require a DAO or Web3 project
to have a board or officers. A board or
officers are a small group of people
who take on special power and special
liability for the organization. DAOs or
Web3 projects often wish to avoid
having a board, to reduce
centralization. Another reason to avoid
having a board is in case board
members feel legally obligated to act in
a way different from what the DAO
votes. The other reason is that it is hard
or expensive to find people who want

to serve on a board or as officers
because it puts them in a position of
taking on additional liability for the
organization, and sometimes board
members or officers have to be local to
the jurisdiction.

For example, take the jurisdictions that
are historically common for crypto
companies:

· The Cayman Islands
· The British Virgin Islands (BVI)
· Switzerland

All three require the commonly-used
legal entity of a Foundation to have a
board or officers. One benefit of these
jurisdictions is that crypto
organizations have been using them
for several years already, leading, for
example, to increased regulatory clarity
on the use of tokens.

In addition to the board member or
officer requirements of these andmost
other legal entities worldwide, these
destinations are expensive, costing
from tens of thousands at the low end
up to hundreds of thousands of dollars
for complex or wealthy organizations.

If your DAO or Web3 project prefers
having a trusted board or officers and
cost is not an issue, then Caymans, BVI,
or Switzerland are viable options.
Otherwise, it may be worth considering
the Marshall Islands.
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Choosing your legal
entity type

The most common legal entities are
Corporations, Foundations, and LLCs,
with LLCs being by far the most
common, at least in the United States.

Corporations and Foundations require
a board or officers and stockholders in
the case of for-profit Corporation. That
makes Corporations and Foundations a
bad fit for many organizations, as DAOs
or Web3 projects want to avoid having
board members or officers.
Furthermore, Web3 organizations often
do not want stockholders either,
preferring to use tokens to represent
governance rights, partly related to the
fact that many DAOs do not consider
their tokens to be securities. Shares in a
Corporation are always securities,
whereas governance rights in a
non-profit organization with no
economic owners (such as a Marshall
Islands DAO LLC) usually are not.

LLCs are a great fit for DAOs andWeb3
projects alike because they are flexible
in allowing you to define membership
and governance however you’d like in
your Operating Agreement. And with
Wyoming, Tennessee, and Marshall
Islands DAO LLCs, governance and
membership are explicitly permitted by
law to be handled on blockchains, for
example, using tokens to represent
membership interests.

There are two types of DAO LLCs:
for-profit and non-profit. The Marshall
Islands, Wyoming, Tennessee, and
Delaware offer for-profit entities with
pass-through tax status. However, most
DAOs or Web3 projects seen at MIDAO
are non-profit. In this case,
Cooperatives, Foundations, and
Marshall Islands DAO LLCs are the only
suitable entity types as they have no
economic ownership, meaning there
are no taxes on the entity nor on the
members.

More on for-profit vs. non-profit
entities

All entities, including non-profits, are
allowed to make a profit, i.e., to bring in
more revenue than they spend on
expenses. The difference between
for-profits and non-profits is that
non-profits are not allowed to distribute
profits to owners or anyone in an
ownership-like position (such as
members of a DAO LLC).

While non-profits cannot distribute
profits as dividends, they can:

· Pay contributors, contractors,
employees, managers, etc.
· Buy or rent intellectual property from
people or businesses
· Buy and hold equity or tokens related
to other entities/companies
· Use liquid or other tokens to represent
governance rights or other utility

There are common structures often
leveraged to combine non-profit,
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for-profit, and unincorporated entities
in creative ways that allow an
organization to distribute profit and
pay taxes when appropriate while still

leveraging the tax benefits of a
non-profit entity. You can read more
about these structures here or see the
diagrams below for a preview.
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Who should you hire to
create your organization’s
legal entity for you?

You have three options to choose from
for how to create your entity:

· Register directly with a government
· Hire a registered agent to incorporate
the entity for you
· Hire a lawyer or law firm (who will
often then involve a registered agent)

If you register directly with a
government, you will have the most
challenging time and least assurance
that you are doing everything correctly,
but if you have the skill set required,
you can save money by taking this
path. In many cases, however, you
cannot register directly with a
government because you must either
visit an office local to the jurisdiction or
hire a registered agent. Moreover, it is
not possible to register directly with the
government in some cases, as the
entities can only be created through a
public-private partnership, as is the
case with MIDAO and the Marshall
Islands DAO LLC.

A registered agent will be the best
option in many cases, as they are a firm
specializing in creating legal entities, so
they are efficient and reliable. Ideally,
the registered agent would not be the
only source you rely on to make your
legal entity decision, as registered
agents are not knowledgeable about
every jurisdiction and entity type
available to you. The registered agent
also has a business interest in selling
you their product.

Hiring a lawyer or law firm is something
we always recommend doing if you can
afford it. The benefit of a lawyer or law
firm is that their entire responsibility is
to understand your specific business
situation and provide you with advice
most applicable to that situation.
Lawyers you hire are legally and
ethically obligated to recommend what
is best for you. Of course, the downside
is that lawyers are usually expensive.
Some lawyers will also choose or be
required to hire a registered agent even
if they are helping you make the
decisions related to entity formation.
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At MIDAO, we believe incorporating your DAO or
Web3 project should be easy! So consider hiring
us to incorporate your organization, so you can
get back to building your dreams.

The exclusive registered agent for the Marshall Islands DAO LLC is MIDAO. So, working
with MIDAO is the only way to create andmaintain a DAO LLC in the Marshall Islands.

At MIDAO, we believe the Marshall Islands (aka The Republic of the Marshall Islands or
RMI) is the best option for many DAOs or Web3 projects because:

- Most members can remain anonymous
- No board members or officers are required; every member gets equal liability

protection
- Blockchain and smart contracts are officially recognized by law for use in

governance andmembership tracking
- Costs are lower than other non-US options
- Compliance requirements are optimized for DAOs andWeb3 projects
- No taxes on the entity or the members
- Not on any blacklists or sanctions lists
- Long, successful history of corporate registration

Follow Adam Miller orMIDAO on Twitter, join our Discord, or fill out our contact
form for more information or to join our mailing list.

MIDAO.ORG
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